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INCOME TAX
DOMESTIC TAXATION

Circulars

Streamlining procedure for scrutiny of income-tax returns

Central Board of Direct Taxes (CBDT) has reviewésl scrutiny selection

procedure. CBDT has notified that during the finahgear 2011-12, cases of
senior citizens and small taxpayers who are filmgme-tax returns in ITR-1

and ITR-2 will be subjected to scrutiny only whéine Income Tax department
is in possession of credible information.

For this purpose, it has been further notified ®aior citizens would be those
individual taxpayers who are 60 years of age orenamd small taxpayers would
be those individual and HUF whose gross total ingorbefore availing
deductions under Chapter VIA, does not exceed Ruper lakh.

Certificate for deduction at lower rates or no dedwtion of tax from income
other than dividends

CBDT has made certain amendments in the IncomeRId&s,1962 pertaining
to the issuance of certificate by Assessing Offfoeideduction at lower rates or
no deduction of tax from income other than divicendhe CBDT has
substituted following rules:

*  Where the Assessing Officer, on an application niada person under
sub-rule (1) of rule 28 is satisfied that existargl estimated tax liability
of a person justifies the deduction of tax at lowate or no deduction of
tax, as the case may be, the Assessing Officel iskak a certificate in
accordance with the provisions of sub-section (fLsection 197 for
deduction of tax at such lower rate or no deduabibtax.

* The existing and estimated liability shall be detiered by the Assessing
Officer after taking into consideration the follow

0 tax payable on estimated income of the previous gedavant to
the assessment year;

0 tax payable on the assessed or returned incontbe asmse may
be, of the last three previous years;

o0 existing liability under the Income-tax Act,1961daWealth-tax
Act,1957,;

0 advance tax payment for the assessment year ré¢l¢vatne
previous year till the date of making applicatiomdar sub-rule
(1) of rule 28;
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0 tax deducted at source for the assessment yeaantl¢éo the
previous year till the date of making applicatiomdar sub-rule
(1) of rule 28; and

o tax collected at source for the assessment yeavamet to the
previous year till the date of making applicatiomdar sub-rule
(1) of rule 28.

» The certificate shall be valid for such period loé fprevious year as may
be specified in the certificate, unless it is cdledeby the Assessing
Officer at any time before the expiry of the specifperiod.

* The certificate shall be valid only with regardth® person responsible
for deducting the tax and named therein.

» The certificate shall be issued directly to thespar responsible for
deducting the tax under advice to the person whs meade an
application for issue of such certificate.

New Income Tax Return Forms for Assessment Year 20112

CBDT has notified New Income Tax Return Forms fog Assessment Year
2011-2012. CBDT has also notified new return fo®#gHAJ and SUGAM. It

has issued has issued the list of specificationgpfimting of the SAHAJ and
SUGAM forms.

CBDT Circular on Procedure for refund of excess TDSleducted/ paid

In supersession of the circular No. 285, dated @1-980, the CBDT vide its
circular dated 27 April 2011 has prescribed thecpdure for regulating refund
of amount paid in excess of tax deducted and/ounctéde in respect of TDS on
residents covered under sections 192 to 194LAefribome-tax Act, 1961.

* The excess payment to be refunded would be therdifte between:

(i) the actual payment made by the deductor to thatayéthe Central
Government and
(ii) the tax deductible at source.

* In case such excess payment is discovered by tthectte during the
financial year concerned, the present system pemrredit of the excess
payment in the quarterly statement of TDS of the gearter during the
financial year.

* In case, the detection of such excess amount ise nimyond the
financial year concerned, such claim can be madéhdoAssessing
Officer (TDS) concerned. However, no claim of refucan be made
after two years from the end of financial year ihiehh tax was
deductible at source.

Safeguards to be exercised by Assessing Officer :

« To avoid double claim of TDS by the deductor aslves by the
deductee, the Assessing Officer should examine sdeim by
exercising certain safeguards.

NANUBHAI DESAI & CO 4
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* The applicant deductor shall establish before thgeasing Officer that:

() it is a case of genuine error and that the errat decurred
inadvertently;

() that the TDS certificate for the refund amount esjad has not
been issued to the deductee(s); and

(i) that the credit for the excess amount has not bieemed by the
deductee(s) in the return of income or the ded(s}emdertakes
not to claim such credit.

e Prior administrative approval of the Additional Cmmssioner or the
Commissioner (TDS) concerned shall be obtainedenigpg upon the
quantum of refund claimed in excess of Rupees Caih land Rupees
Ten Lakh respectively. After meeting any existirg tiability of the
deductor, the balance amount may be refunded tdetiector.

This circular will not be applicable to TDS on nmsidents falling under
sections 192, 194E and 195 which are covered loylerr No. 7/2007 issued by
CBDT.

Case laws

Hoshang D Nanavati v ACIT (Mumbai Tribunal)

Section 14A - Disallowances

In case of Hoshang D Nanavati v. ACIT, the Mumbabtlinal held that section
14A permits disallowance of “expenditure incurrgdtbe assessee” and not of
“allowance admissible” to him. There is a distinatibetween “expenditure”
and “allowance”. The expression “expenditure” dows include allowances
such as depreciation allowance. Accordingly, dépten cannot be the subject
matter of disallowance under section 14A.

Yatish Trading Co. Pvt. Ltd. v ACIT (Mumbai Tribuna [)

Section 14A - Disallowances

In case of Yatish Trading Co. Pvt. Ltd. v. ACIT etlassessee, engaged in
trading and investment of shares, received tax-fteédend income. The
Assessing Officer (‘AQ’) invoked Section 14A andaiowed the interest on
borrowings on proportionate basis. The Mumbai Tmddiheld that:

* The business of the assessee predominantly wasgriadshares though it
also had investments in shares. The AO has noutdidpthe assessee’s
claim that the dividend had been received on shaweshased for trading
purposes. Interest on borrowed funds used forngadctivity is allowable
under section 36(1)(iii) and it cannot be treatedeapenditure for earning
dividend income which is incidental to the tradiagtivity. If the real
purpose was to use borrowed funds for trading mepand incidentally
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there is tax-free dividend, it cannot be said ttieg interest has been
incurred for earning the dividend income

» Although the expenditure incurred for an indivisigburpose has to be
apportioned, when it is possible to determine tbtia expenditure “in
relation to” the exempt income or where no expemditis incurred “in
relation to” the exempt income, the principle opagionment embedded
in s 14A has no application.

Logitronics Pvt. Ltd. v CIT (Delhi High Court)

Section 28(iv) — Waiver of Loan:

In case of Logitronics Pvt. Ltd. v. CIT, the assessngaged in manufacture of
electronic products, took a loan from SBI. Owingit inability to repay the
amounts due, the assessee entered into a settlemier8BI where under a part
of the principal amount of the loan was agreedaedpaid. The balance portion
of the principal amount and the whole of the inténgas waived. The assessee
offered the amount of interest waived to tax thoiigilaimed that the principal
sum waived was a capital receipt. The Delhi Higlui€beld that the answer to
the question whether the waiver of a loan is taxalslincome or not depends on
the purpose for which the loan was taken. If thenlavas taken for acquiring a
capital asset, the waiver thereof would not amaaisiny income exigible to tax
under section 28(iv) or 41(1). On the other hahdheé loan was taken for a
trading purpose and was treated as such from ttyebeginning in the books of
account, its waiver would result in income.

CIT v M/s. Sai Metal Works (Punjab & Haryana High Court)

Section 40A(3) — Disallowance even when gross pitafate taken on adhoc
basis:

In case of CIT v. M/s. Sai Metal Works 2011-TIOL416t was held by the
Punjab & Haryana High Court that though the pransi of block assessment
are special; the argument that they are a com@letie and the other provisions
cannot apply is not acceptable and Section 40A@)ldvalso apply to block
proceedings. It further held that the argument thahcome is assessed by
estimation on Gross profit rate, no other disallogeacan be made cannot be
universally applied. If expenditure which is legafiot permissible has been
taken into account that can certainly be disallovesgn where income is
estimated.
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Cauvery Spinning & Weaving Mills Ltd. (In Liquidati on) v DCIT (Madras
High Court)

Section 45 — Capital gains vis-a-vis Other sources

In case of Cauvery Spinning & Weaving Mills Ltdn (Liquidation) v DCIT
238 CTR 55, the Madras High Court held that wheoen@any Court orders
payment of sale consideration of Company’s Millsnstalments together with
interest, interest becomes part of sale consiaderdiible for Capital Gains. It is
not taxable as income from other sources.

Bharat Bjilee Limited v ACIT (Mumbai Tribunal)

Section 50B - Slump sale:

In case of Bharat Bjilee Limited v. ACIT the assssstransferred its

undertaking on a “going concern” basis pursuand cheme of arrangement

under section 391 to 394 of the Companies Actolmseration, the transferee
allotted preference shares & bonds to the asseBseassessee claimed that the
transfer was not liable to tax on capital gaingtenbasis that there was no “cost

of acquisition” of the undertaking. The AO held tttihe transaction was a

“slump sale” as defined in section 2(42C) and thatgains had to be computed

under section 50B. This was upheld by the CIT @. appeal by the assessee

to the Mumbai Tribunal held that

* In order to constitute a “slump sale” under sec2¢2C), the transfer must
be as a result of a “sale” i.e. for a money cormsitien and not by way of an
“Exchange”. The presence of money considerati@nisssential element in
a transaction of sale. If the consideration is nmney but some other
valuable consideration it may be an exchange daebéut not a sale. On
facts of the case, as the undertaking was traesfem consideration of
shares & bonds, it was a case of “exchange” andsad¢” and so section
2(42C) and section 50B cannot be applied;

* Further, as regards taxability under section 45 & the “capital asset”
which was transferred was the “entire undertakiagd not individual assets
and liabilities forming part of the undertaking. éfl8 was no basis for
apportioning the consideration amongst the vargmsets comprised in the
undertaking nor could the “cost of acquisition” tfe undertaking be
determined. In the absence of a cost/date of atignisthe computation &
charging provisions of section 45 fail and the $etion cannot be assessed
to tax.

Kumarpal Amrutlal Doshi v DCIT (Mumbai Tribunal)

Section 54EC — Date of issue of cheque to be takemdate of investment:

The Mumbai ITAT ruled in case of Kumarpal Amrutbshi v. DCIT that
Section.54EC relief is available if cheque is issuéthin 6 months of transfer
of long term capital asset even if cheque is ctbared bonds are issued after 6
months. When a payment is made by cheque, the Gfgtayment’ is the ‘date
of the cheque’ even though the cheque may be eadastbsequently. The law
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as it stood on the date of transfer of the capissket has to be applied. The fact
NABARD Bonds were “specified assets” as on the déthe transfer of capital
assets but were no longer “specified assets” omdte of payment is no bar to
claim the relief under section 54EC.

Midas Polymer Compounds (P) Ltd. v ACIT (Kerala High Court (Full
Bench))

Section 80-IB — Production of an intermediate prodat also eligible for
deduction:

In case of Midas Polymer Compounds (P) Ltd. v. AQ37 CTR 401, the
Kerala High Court (Full Bench) held that the worgsoduction of an article or
thing" in section. 80-I1B doesn't necessitate préidacof final product in itself.
Deduction under section. 80IB can be claimed e¥#mei new industrial unit is
producing a material to be used in production élfproduct.

CIT v Interra Software India (P) Ltd. (Delhi High C ourt)

Section 10A and Section 80 HHE (5) - Claim of dedtion under another
section in a subsequent year:

In the case of CIT v. Interra Software India (PY.L238 CTR 23, the Delhi
High Court held that sub-Section.(5) of Section BiHis no bar for claiming
benefit of Section.10A simply because assesseeclhased deduction under
section 80HHE in an earlier year, more so whem# lheen claiming exemption
under section 10A in the preceding three assessyears which has been
allowed by the AO.

CIT v Packworth Udyog (Kerala High Court (Full Bench))

Section 115JA/JB and Section 80HHC - Determinationof amount
deductible:

In case of CIT v. Packworth Udyog 331 ITR 416, Kerala High Court (Full
Bench) held that there is no such provision in SEBIN.80HHC to determine
export profit with reference to Profit & Loss A/€lause (iv) of SECTION.
115JB (2) provides that the “amount of profit dligi for deduction under
section 80HHC as computed under section 80HHC {a¥’ to be deducted in
computing the book profits. Accordingly, only thediliction under section
80HHC, as computed, under the normal provisiordlasvable.

Hind Syntex Ltd. v CIT (Madhya Pradesh High Court)

Section 147(a) — Disclosure in accounts:

It was ruled in the case of Hind Syntex Ltd. v. Q31 ITR 36 by the Madhya
Pradesh High Court that in case of adequate dis@oby the assessee at
various places in the final accounts regarding gham the method of
depreciation from SLM to WDV, reopening of assessirtgeyond four years
based on this information is not valid.
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CIT v M/s. India Sea Food (Kerala High Court)

Section 154 and Section 147 — Simultaneous procesgs under both the
section not valid:

In case of CIT v. M/s. India Sea Food, the KeralghHCourt held that if an
assessment happens to be an under-assessmentisialkkemorder, the course
open to the AO is either to rectify the mistake emsection 154 or to make a
reassessment under section 147. While, it is cprascheld in EID Parry 216
ITR 489(Mad.), that the AO has to choose betweentwo and cannot initiate
both proceedings at the same time, the fact tleaAM invoked section 154 and
dropped it does not affect the validity of re-assesnt under section 147.

Honeywell Automation India Ltd. v DCIT (Pune Tribun al)

Maintainability of stay application:

In case of Honeywell Automation India Ltd. v. DCIlihe assessee filed a stay

application before the AO, ACIT & CIT but none bktauthorities dealt with it.

The assessee also filed a stay application befoee Tribunal which was

opposed by the Department on the ground that th@icaon was not

maintainable without there first being a rejectibp the lower authorities.

Dismissing the department’s objection, the Punbulral held as follows:

» It is settled law that a Direct Stay Applicatiotel before the Tribunal is
maintainable and it is not the requirement of the that assessee should
necessarily approach the CIT before approachingrthminal for grant of
stay.

* Further, it does not make any difference whether dssessee filed any
application before the Revenue and did not awagir tdecisions before
filing application before the Tribunal or directpproached the Tribunal
without even filing the applications before the Rewe authorities, when
there exists threat of coercive action by the AO.

ITO v United Marine Academy (Special Bench Mumbai Tibunal)

Section 50C - Computation of capital gain in casef depreciable assets

In case of ITO v. United Marine Academy it was hbldSpecial Bench of the
Mumbai Tribunal that there are two deeming ficti@nsated in section 50 and
section 50C for computing capital gains on buildiéhile section 50 modifies
the “cost of acquisition” for purposes of sectid®, 4ection 50C modifies the
term “full value of the consideration received ocring as a result of transfer
of the capital asset”. The two deeming fictionsrape in different fields and
there is no conflict between them. As section 5085 wnserted to prevent
assessee’s indulging in under-valuation, thereoisogic why it should not be
applied to a depreciable building; It further hélcht the assessee itself had
considered the entire block of buildings as hawegn sold/transferred during
the year and the same was upheld by the CIT (Aydiehe assessee’s alternate
argument that as the AO had held that the blockseg&t had not ceased to exist
in the year and was in existence, section 50 coaotdapply as held in Roger
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Pereira Communications 34 SOT 64 is not acceptdlile. assessee was not
aggrieved by the finding and could not file an agp®or was it permitted to
raise it as a Respondent under Rule 27 of the mabuules to raise the
issue(Hukumchand Mills 63 ITR 232 (SC) and Mahahakis Textile Mills 66
ITR 710 (SC) distinguished).

Godrej Industries Ltd v DCIT (Mumbai Tribunal)

Section 14A disallowance of interest on borrowingsn ground that assessee
ought to have repaid borrowings instead of investig in tax-free
investments invalid

In case of Godrej Industries Ltd v. DCIT, it wassebved by the Mumbai
Tribunal that as per the facts of the case, boetbWwinds were utilized for
business purposes and the investment in sharesit& was made out of own
funds. It held that the A.O’s argument, relying Aiphishek Industries 286 ITR
1 (P&H), that the assessee could have utilizedutplus funds for repaying the
borrowings instead of investing in shares and by a¢ming so, there was
diversion of borrowed funds towards investment lrarss to earn dividend
income is not acceptable in view of CIT v. Hero {@gc.td 323 ITR 518 (P&H)
where Abhishek Industries was distinguished. Hedcsgllowance u/s 14A of
interest on borrowed funds was not permissibl@ef investment in shares was
made out of own fund.

Renu Hingorani v ACIT (Mumbai Tribunal)

Section 271(1)(C) - Failure to voluntarily apply setion 50c does not attract
penalty under section 271(1)(C)

In case of Renu Hingorani v. ACIT it was held by mwhai Tribunal that in the
given case, A.O. had not questioned the actualideration received by the
assessee but the addition was made purely on thes lod the deeming
provisions of section 50C. The A.O. had not doulitesl agreement or given
any finding that the actual sale consideration wasre than the sale
consideration stated in the sale agreement. Thelfatthe assessee agreed to
the addition is not conclusive proof that the salasideration as per agreement
was incorrect and wrong. Accordingly, there wascancealment of income or
furnishing inaccurate particulars of income.

Ruchi Strips & Alloys Ltd v DCIT (Mumbai Tribunal)

Section 271(1)(C) - Penalty under section 271(1)(@yen if Section 115JB
book profit assessed

In case of Ruchi Strips & Alloys Ltd v DCIT it waisled by Mumbai Tribunal
that the concealment of income had its repercussioty when the assessment
was done under the normal procedure. If the assedsas per the normal
procedure was not acted upon and it was the deereche assessed u/s 115JB
which became the basis of assessment, the conadahae no role to play and
was totally irrelevant. The concealment did notleatax evasion at all.
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CIT v Bharat R. Ruia (Bombay High Court)

Section 43(5) - Derivatives loss is “speculationbss- Section 43(5)(d) is not
retrospective

In case of CIT v. Bharat R. Ruia it was ruled bg Bombay High Court that
Section. 43(5) defines the expression ‘speculathamsaction’ to mean a
transaction in which a contract for the purchasesale of any “commodity”
including stocks and shares is periodically ornétiely settled otherwise than
by the actual delivery or transfer of the “commygdtibr scrips. The expression
‘commodity’ is not defined and so has to be gives theaning as understood in
common parlance i.e. an article of trade or commemtich is tangible in
nature. As futures contracts are articles of ti@at commerce which are legally
permitted to be traded on the stock exchange, datiosis in futures are
transactions in a “commodity” as contemplated bstiea 43(5). Transactions
in futures contracts like transactions in stocksh&res if settled otherwise than
by actual delivery would be speculative transadtiars. 43(5). It was further
observed that The argument that section 43(5) gef@rcontracts which are
capable of settlement by actual delivery whereastridgnsactions in futures are
incapable of settlement and therefore, transactionitures fall outside the
scope of section 43(5) is not acceptable becawseelty object of section 43(5)
is to treat transactions which are settled othexviten by actual delivery as
speculative transactions. It is only those derimtiransactions which are
covered under clause (d) are taken outside theewref section 43(5) and the
rest of the transactions in derivatives continubd@overed by section 43(5).

Nayan Builders & Developers Pvt. Ltd. v ITO (Mumbai Tribunal)

Section 271(1)(c)- Mere admission of appeal by higbourt sufficient to
disbar section 271(1)(C) penalty

In case of Nayan Builders & Developers Pvt. Ltd. IFO in quantum
proceedings, the Tribunal upheld the addition oé¢hitems of income, appeal
against which was filed to the High Court was atkdit The A.O. levied
penalty under section 271(1)(c) in respect of tid three items. It was held by
the Hon’ble ITAT, Mumbai that when the High Courtinaits substantial
question of law on an addition, it becomes appatettthe addition is certainly
debatable. In such circumstances penalty cannd¢wed u/s 271(1) (c). The
admission of substantial question of law by therHBpurt lends credence to the
bona fides of the assessee in claiming deductioce@ turns out that the claim
of the assessee could have been considered forcttmdias per a person
properly instructed in law and is not completelpaeed at all, the mere fact of
confirmation of disallowance would not per se léathe imposition of penalty.

11



NANUBHAI DESAI & CO

The Reckoner.... keeping you ahead April 2011

CIT v Cadbury India Ltd (Delhi High Court)

Section 271(1)(c)- no penalty for TDS breach if ntmala fide intention” or
“deliberate defiance” of law

In case of CIT v. Cadbury India Ltd it was ruled DBglhi High Court that the
assessee has not disputed the quantum is not aggoodd for imposition of
penalty since the findings in the assessment pdicge are not conclusive. It
was further decided that to levy the penalty reiguired by revenue authority to
bring on record that the assessee has delibei@débd the provision of the law
(Anwar Ali 76 ITR 696 (SC) referred) and levy adralty u/s 271(1)(c) is not
automatic. Before levying penalty, the AO is reqdito determine whether the
failure was without reasonable cause.

On facts, there is no reason to disbelieve thesassethat the deduction u/s
194C was being done on the misconceived profedsamvéce given by the CA
No malafide intention of any kind can be attributedhe assessee for deducting
tax under one provision of law than the other. Thies neither the case of
malafide intention nor that of negligent intentimnwant of bonafide, but a case
of misconceived belief of applicability of one prsion of law.

CIT v Gujarat Power Corporation Ltd (Gujarat High C ourt)

Section 14A disallowance of interest on borrowingsn ground that assessee
ought not to have used own funds for tax-free invésents invalid

In case of CIT v. Gujarat Power Corporation Ltdvds ruled by Gujarat High
Court that if the assessee has sufficiently expthithat a majority of the
investment in the tax-free security was made befweeorrowing. The assessee
had demonstrated that it had other sources of imerg and that no part of the
borrowed fund could be stated to have been divededrn tax free income. As
borrowed funds were not used for earning tax-fresoine, applying section
14A was not justified.

M/s Durga Dass Devki Nandan v ITO (HP High Court)

CBDT Circular which specifies that for section. 400)(v), the partnership
deed should specify the remuneration, is invalid.

In case of M/s Durga Dass Devki Nandan v. ITO iswaed by HP High Court
that a partnership deed which provides that theursmration would be as per
the provisions of the Act meaning thereby that témuneration would not
exceed the maximum remuneration provided in theig\galid and deduction
is admissible under section 40b(v). Section. 40fbjoes not lay-down any
condition that the partnership deed should fixrérauneration or the method of
quantifying remuneration. Accordingly, CBDT circulaNo. 739 dated
25.3.1996 which requires that either the amountemhuneration payable to
each individual should be fixed in the agreementher partnership agreement
deed should lay down the manner of quantifying sechuneration. The CBDT
cannot issue a circular which goes against theigpans of the Act. The CBDT

12
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can only clarify issues but cannot insert terms eontlitions which are not part
of the main statute.

Raj Ratan Palace Co-op Hsg Soc v DCIT (Mumbai Tribaal)

Granting permission for development not “transfer” & consideration not
assessable in society’s hands

In case of Raj Ratan Palace Co-op Hsg Soc v. DCWas ruled by Hon’ble
ITAT, Mumbai that the assessee-society had merelgngpermission to the
developer to construct on the society’s land. Na jod the land was ever
transferred by the society. The Society continuetheé the owner of the land
and no change in ownership of land had taken pMegee grant of consent will
not amount to transfer of land/or any rights therélence, the amount received
by the members (on which some of them had paidvwas) not assessable in the
assessee’s hands either u/s 2(24) or as capited.gai

Ramesh Babu Rao v ACIT (Mumbai Tribunal)

Large volume in shares not deciding factor to holéissessee trader

In case of Ramesh Babu Rao v. ACIT, it was ruledTT Mumbai that the

assessee, a retired professor, offered gains faden f shares as short-term

capital gains (STCG). The AO assessed the gainbuamess profits. The

Hon’ble ITAT, Mumbai held that the assessee wamaastor and the gains are

assessable as capital gains on the following @iter

e The assessee was a good timer of purchase andfsaleares thereby
substantially increasing his gains in the stockkatr

* The large turnover was because of bulk purchasgésales in scrip. There
were very few transactions of purchase and salethasassessee was
purchasing in block of a particular share in lavgeime. Accordingly, large
volume cannot be a deciding factor to hold as @etra

» The assessee was not a broker or sub-broker andotlidave any office
establishment;

» The assessee did not do any speculative activityimtulge in any sales
without delivery;

* The shares were shown as capital assets in theslod@lccount;

* The assessee had not pledged any shares withreamgcifal institutions, nor
borrowed any funds.

13
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INTERNATIONAL TAXATION

Case laws

GVK Industries Ltd v ITO (Supreme Court)
Parliament’s powers to make laws with extra-territaial effect and section
9(2)(vii)

The assessee challenged the constitutional valdify. 9(1)(vii)(b). On appeal
to Supreme Court, the matter was referred to thestitational Bench to

determine the extent to which laws enacted by &adnt can have extra-
territorial effect under Article 245 of the Conatibn of India. The

Constitutional Bench held that

 The Parliament is constitutionally restricted framacting legislation
with respect to extra-territorial aspects or caubes do not have, nor
expected to have any, direct or indirect, tangdyléntangible impact(s)
on or effect(s) in or consequences for: (a) thateey of India, or any
part of India; or (b) the interests of, welfare wtll-being of, or security
of inhabitants of India, and Indians. In all othespects, Parliament may
enact legislation with extra-territorial effect. i$power is not subject to
tests of “sufficiency” or “significance” or in amyther manner requiring
a pre-determined degree of strength. All that iguned is that the
connection to India be real or expected to be r@ad, not illusory or
fanciful.

* However, Parliament does not have the power tosletgi “for” any
territory, other than the territory of India or apart of it. Parliament can
only make laws for India and any law which has mpact on or nexus
with India would be ultra-vires.

e The constitutional validity of section 9(1)(vii)(bpy relying the
judgment of Electronics Corporation of India Ltd.

ABN Amro Bank NV v CIT (Calcutta High Court)

Interest paid by a branch of a Foreign Bank to itdHead Office is deductible
in the hands of the branch. Such interest is not table in the Head Office’s
hands.

The assessee, a Netherlands Bank, carried on lgablsiness through a PE in
India. The PE borrowed funds from its HO on whiatterest was paid. The
assessee claimed that in the computation of profitthe PE under Article
7(3)(b) of the India-Netherlands DTAA, the intergshaid to the HO was
deductible. The AO & CIT (A) held that while thetémest was deductible in
principle in the hands of the PE, it was taxableh@ hands of the HO and as
there was no TDS u/s 195, the interest had to saldwed u/s 40(a)(i). Thus
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the interest paid by the PE to the HO was disaltbwethe hands of the PE
while being assessed in the hands of the HO. Oaadpip was held that the PE
and the HO were the same person and the interiestvaa neither deductible in
the hands of the PE nor assessable in the hantte diO. On appeal by the
assessee, held that:

* As regards deductibility of the interest in the tiaof the PE, though a
branch and the HO are the “same person” in getearglArticles 5 & 7
of the DTAA provide that the PE shall be assessable separate entity.
Under Article 7(3)(b) payment of interest by a banRE to its HO is
allowed as a deduction. The result is that thereéstepaid by the PE to
the HO is deductible in computing the PE’s profits.

* As regards taxability in the hands of the HO & ghtion for TDS u/s
195, in accordance with the principles of apportient of profits
between the PE & the HO as laid down in Hyundaiwekdustries
(SC) & Morgan Stanley (SC), only the PE is to beetaas the assessee
and not the HO. As the interest was not chargeabiax in the hands of
the HO, the PE was under no obligation to deduxtu&s 195 and
consequently no disallowance u/s 40(a)(i) can bdema the hands of
the branch.

CIT v Swaraj Mazda Ltd (P&H High Court)
Payment of out of pocket expense not subject to TD8/s 195 and if
certificate u/s 195(2) not withdrawn, assessee niot default u/s 201 for non
deduction of TDS
The assessee made payment of “daily allowance” Japmnese company on
account of the stay of Japanese engineers withedwadion of tax at source.
The AO held that the payment was assessable t@mda¥ees for technical
services” and that the assessee was liable u/dd20fhilure to deduct tax at
source. The assessee argued that it was not t@loleduct tax at source as the
AO had issued a ‘No Objection Certificate” u/s 185(The Tribunal accepted
the assessee’s plea. On appeal by the departneehkiafible High Court held
that:
* The payment for out of pocket expenses is not eavender S 9(1)(vii)
and was not taxable as FTS.
e The AO had issued a certificate u/s 195(2) autimgizhe remittance
without deduction of tax at source. As this cestife was not cancelled
u/s 195(4), the assessee was not required to deakicit source and
could not be treated as assessee in default. T®ue isvhether the
payments were taxable or not need not be gone into.
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Pankaj Extrusion Ltd v ACIT (Gujarat High Court)

S. 144C order cannot be passed if no transfer prieg adjustments made by
TPO

The TPO passed an order u/s 92CA (3) stating thatttansactions with
affiliated enterprises were at arms’ length andtnaosfer pricing adjustments
were to be made. Pursuant to that the AO passedffiatsessment order u/s
144C. The assessee filed a Writ Petition to chgéiethe draft assessment order.
The Hon’ble High Court held:

e U/s 144C(1) the AO has to pass a draft assessmeéet m the case of
an “eligible assessee” which is defined in s. 144} to mean any
person in whose case the variation from returnednre arises as a
consequence of the order of the TPO u/s 92CA(3).

* As no transfer pricing adjustments had been made byhe TPO, the
assessee was not an “eligible assessee” and the A@d no
jurisdiction to pass the draft assessment order.

VNU International B.V. v DIT (AAR)

Even when no tax is payable in India, a tax returns required to be filed in
India

The Applicant, VNU International B.V. a tax resideonf Netherlands,
transferred 50% shares of ORG-IMS Research Pvt. C@RG-IMS”), an
Indian company to IMS-AG & Interstatistik AG (“IM8&G”), a company
incorporated in Switzerland.

One of the issues raised by the Applicant fromabeve sale of shares to IMS-
AG was if gains on sale of above shares are naibtaxin India, whether the
Applicant has to file a return under Section 13%hef Act.

Regarding filing of return of income, the applicastof the view that as the
income is not taxable in India, it is not under afjigation to file the return of
income under section 139(1) of the Act. The Auttyorejected the contention
that when the resulting income is nil, there isoiigation to file return of
income, and emphasized that as per the third prawisSection 139(1) of the
Act, every company is required to file its returhimcome, whether it has an
income or a loss and due consideration should bengio the fact that the
legislature in its wisdom has not provided any @tioa to this rule in case of
companies unlike other categories of taxpayers 1I/SAC(4) and also as
Section 139(1) would extend to the Applicant, aefgn company, which is
covered within the definition of a ‘company’ und&gction 2(17) of the Act.

The Authority highlighted that the Applicant hascepted that the income
arising from the sale of shares is liable to bethx India by virtue of Section
5(2) of the Act, although the same is not payablendia due to the application
of the Treaty. The Authority concluded that inst® causing inconvenience to
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the Applicant, the process of filing of return waunly facilitate the Applicant
in all future interactions with the Income tax depeent.

D.B. Zwirn Mauritius Trading No. 3 Ltd v DIT (AAR)

Gains derived by a Mauritius company from sale of sares of Indian
company not subjected to tax in India

The Applicant, a company incorporated in Mauritised holding a tax
residency certificate obtained from Mauritius Raveruthorities entered into
an agreement to sell shares of an Indian companwanmher Mauritius
company. Question arose as to the taxability ofigderived by the Mauritius
company from the sale of shares of Indian compangdia.

The Authority held that under the Tax Treaty bemvéedia and Mauritius,

gains derived by a Mauritius company are taxabl®auritius. The decision

upholds the sanctity of Circular No. 789 dated 432000 and Circular No. 682
dated 30.03.1994 and various precedent judiciahguocements in case of
E*Trade Mauritius and Azadi Bachao Andolan.

Shri Rajeev Sureshbhai Gajwani v ACIT (Special Bech of Ahmedabad
Tribunal)

Non-Resident can invoke non-discrimination clausefaax treaty to avail
the benefit of tax holiday

The taxpayer, a sole proprietor and a US tax rasiadarrying on the business
of exports of software through its Permanent Eshbient (PE) in India.
Taxpayer claimed deduction in respect of profinedrfrom export of computer
software under section 80HHE of the Income-tax ®\ctnvoking provisions of
Article 26(2) of India-USA Double Taxation AvoidamcAgreement (“tax
treaty”). Taxpayer claim for deduction under sett®dHHE was based on the
fact that he should not be treated as less fawprthlain a person resident in
India and the deduction under section 80HHE shbeldllowed to him in view
of Article 26(2) of India-USA tax treaty. AO andTGA) disallowed the claim
of the taxpayer and were of opinion that benefiseftion 80HHE is available
to person resident in India, taxpayer being na@mrent is not entitle for the
benefit of section 8OHHE. On appeal, allowing th&ins of the taxpayer, the
Special Bench of Ahmedabad Tribunal observed thdeuArticle 26(2) of the
India- US tax treaty taxation of PE of an entesprig a contracting state in
other contracting state shall not be less favorabkbat other contracting state
than the taxation of an enterprise of that othertremting state carrying on the
same activities. In other words, exemption and dedus available to Indian
enterprises would also be granted to US enterpirideey are carrying on the
same activity.

Note: this decision brings out the fact that Artice 26(2) of the tax treaty has
precedence over Article 7 of the tax treaty to thextent deduction are of
general nature.
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Areva T&D v ADIT (Delhi High Court)

Despite view taken for grant of certificate under sction 195(2)/197 order,
reopening under section 147 valid

The assessee was awarded contracts for on-shquly/,sap-shore services and
off-shore supply by Power Grid Corporation of Indid (PGCIL). PGCIL filed
an application u/s 195(2) and obtained an ordenftiee AO that tax had to be
deducted at 10% on certain payments and at Nil oatether payments. The
assessee obtained s. 197 certificates to the sHew. &Subsequently, the AO
revised the s. 197 order and directed that taxeloeicted at a higher rate even in
respect of payments received in earlier assessyeans for which Nil rate had
been prescribed. This was challenged by the assesskit was held by the
High Court that the revision in TDS rates would Ilgpgrospectively.
Subsequently, the AO issued notice u/s 148 allegwag income had escaped
assessment. This was challenged by the assessiye gnound that as the s.
195/197 orders had been passed after full appicadi mind, the reopening
was based on a “change of opinion”.

The High Court held that

e It is well settled that orders passed u/s 195(2) &7 are provisional
and tentative. These orders do not bind the ACegular assessment
proceedings and do not pre-empt the Department fioessing
appropriate orders of assessment.

e Under Explanation 2 (a) to s. 147, a case whereehan is filed is
deemed to be a case where income has escapednassesOn a
combined reading of s. 195 and 197, if any opingoexpressed at the
time of grant of certificate it is tentative or prsional or interim in
nature and does not debar the AO from initiatingcpeding u/s 147 on
the ground that there has been a change of opinion.

Note: In CIT v/s Swaraj Mazda Ltd (P&H High Court) it was held that
Assessee not in default u/s 201(1) if it follows ehcertificate issued u/s
195(2) of the Act.

M/s Richter Holding Limited v ADIT (Karnataka High Court)

Lifting of Corporate veil in case of sale of sharebetween two non residents
Richter Holding Limited (“taxpayer”), a Cypriot Cgrany, entered into an
agreement to purchase and acquire 60% of the slidres UK Company
Finsider International Company Limited (“Finsiderfrom another UK
Company Early Guard Limited (“Early Guard”) in tlyear 2007. Finsider in
turn held 51% of the shares of an Indian ComparsaSeoa Limited (“Sesa
Goa”). There was also an offer by the taxpayeruy d&dditional 15% shares of
M/s Sesa Goa Ltd. The Revenue Authorities issugdosv cause notice notice
to the taxpayer since in their view the taxpayet faaled to deduct tax on the
payments made by it to Early Guard for purchasshafes of Finsider since in
their view the sale of Finsider shares had lechtodirect acquisition of 51% of

18



NANUBHAI DESAI & CO

The Reckoner.... keeping you ahead April 2011

shares in Sesa Goa was a taxable event as akeppravisions of inter alia
Section 9, the shares of Sesa Goa being consgtaticapital asset in terms of
Section 2(14) of Income Tax Act (“ITA”). Aggrieveay the show cause notice
issued by the Revenue Authorities, the taxpayedfd Writ Petition before the
Karnataka High Court (“the High Court”) challengirige legality of such
notice.

The taxpayer contended that the transfer in questas that of the shares of a
UK company between two non residents. The taxpagetended that such
transfer did not tantamount to acquisition of immlble property or controlling
the management of an Indian company and it was amiycident of ownership
of shares pursuant to holding of the shares. Ttinesquestion of treating the
same as capital gains and obligation to withhotdoiathe same did not arise.

The High court has directed the taxpayer to urdgecahtentions before the
respondent authority pursuant to such show causeengsued to contend that
the purchase of 51% shares does not amount tdfdrasiscapital asset. The
High Court has asked the authorities to ascerthiether taxpayer as a majority
shareholder enjoys the power by way of interest Gapital gains in the assets
of the company and whether transfer of shares enctise on hand includes
indirect transfer of assets and interest in thepmomg. The High Court observed
that “it may be necessary for the fact finding auitly to lift the corporate vell
to look into the real nature of transaction to asde virtual facts”, and thus
seemingly gave a implicit approval to the principform over substance.

Transworld Garnet Company Ltd (AAR)

Denial of the benefit of the second proviso to s840 a non-resident would
not amount to discriminatory treatment in terms of art. 24 of the DTAA
with Canada

The applicant was a company registered under the & Canada. It held 74
per cent of the equity share capital in Transw@htnet India (P) Ltd. (TGI).
The applicant entered into a share purchase agréemelOth June, 2008 with
V.V. Minerals, a partnership firm registered in imdfor transfer of its
shareholding in TGI. The question posed before AB&R was whether the
denial of indexation benefit to a non-resident aambunt to discriminatory tax
treatment under Art. 24 of the India-Canada DTAA?

While examining the provisions of Art. 24 of Ind@zanada DTAA, AAR
observed that Article 24 aims at ensuring equalftyreatment to the nationals
of the Contracting States so that they are notestdj to any taxation
requirement which is more burdensome to the ndtomd one State as
compared to the nationals of the other State irsttmee circumstances and that
different treatment does not constitute discrimoratunless it is arbitrary. It
further observed that Article 24 seeks to prevaffemntiation solely on the
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ground of nationality. A comparison cannot be mhdeveen a resident and a
national of one State and a national of anothetleStacontend that they must be
taxed in the same way. A State is not obliged terek the same privileges to
non-residents which it accords to its own residefterefore, discrimination on
account of nationality other than residence may pbehibited. It further
explained that a situation may arise wherein aigor@ational may be resident
and an Indian national may be non-resident or ltio#th the nationals may be
non-residents. But being of different nationalitaasd being non-residents, the
nationals cannot be said to be discriminated imsesf Art. 24 of the DTAA.

Therefore, it came to the conclusion that the desfithe benefit of the second
proviso to s. 48 to a non-resident assessee whilgating capital gains arising
from the sale of shares would not amount to diso@tory treatment in terms
of Art. 24 of the DTAA with Canada.

3i Infotech Ltd v DCIT (ITAT)

Deputation of personnel to foreign subsidiary withat consideration falls
within the definition of "international transaction " in S. 92B(1) of ITA.
ALP to be determined in such cases if there is enos of tax base in India.
(b) Jurisdiction of TPO is restricted to the transactions referred to him by
the AO under S. 92CA(1) of ITA

The assessee had deputed three of its employéssstdsidiary in US. Since it
did not consider to the transaction to be coverethinv the definition of
“‘international transaction” as given in S.92B(1) I&®, it did not report the
same in Form 3CEB. The question before the Tribumat whether the
aforesaid transaction would be considered as ‘fiateynal transaction” and if
affirmative, whether ALP was required to be detealiin such a case. Further,
since the AO had not referred the transaction @ TRO, whether TPO was
empowered to determine the ALP in such a trangactio

The Tribunal held that Definition of "internationa&nsaction” in S. 92B(1) was
wide enough to include any arrangement betweenAtta®for allocation of cost
in connection with a benefit, service or facilityopided. Therefore, the act of
deputation of three employees by the assessee tfitsubsidiary was covered
by the said definition. The fact that no consideratvas paid for such transfer
could not take the transaction out of the purvié8.092 of ITA.

It further held that the deciding factor as to wieetALP has to be determined
in such cases will be to see if the Indian tax hasoded. If there is likely to
be erosion of Indian tax base then the AO will balwithin his powers to
determine income arising out of such internatiamahsaction. Therefore the
AO was well within his powers to examine the tramigsm with a view to
determine the ALP of this transaction and deternmgeme which the assessee
ought to have earned on the transaction.
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With regard to the question of jurisdiction of TP®elying on CBDT
Instruction No. 3 of 2003 dated 20th May 2003, Twédunal held that TPO
cannot determine the ALP in relation to an inteoral transaction not referred
to him by the AO under s. 92CA(1) and that, if dgrthe course of proceedings
before him, it was found that there are certaireothansactions which have not
been referred to him by the AO, he would have ke tap the matter with the
AO so that a fresh reference is received in regasiich transactions.

(It is to be noted that an amendment was brougBem92CA vide Finance Act
2011 to take effect from 1st June 2011 to annulefifect of CBDT Instruction

No. 3 of 2003. The amendment states that Transfemg Officer shall have

the jurisdiction to determine the arms length préehe transaction which is
noticed by him also in the course of proceedingsrieehim in addition to the

transactions already referred to the TPO by thegsing Officer.)
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SERVICE TAX

Circulars and notifications

Amendment in Point of Taxation Rules
Following services have been specified as Contiauservice for the purpose
of POT (point of taxation Rules, 2011)

e Commercial or Industrial Construction Service,

e Construction of Complex Service,

e Telecommunication Service,

* Internet Telephony Service and

* Works contract Service

Finance Act, 2011 brought into force with effect fom 1 May 2011

The new taxable services and amendments to exitkable services defined
under section 65 of Finance Act, 1994 (the Act) b brought into effect from
1 May 2011.

Services provided by clinical establishments or déors exempt from whole
of service tax

The services provided by a clinical establishmentop a doctor providing
services from any clinical establishment would Benept from the whole of
service tax.

Accommodation services provided by hotel, inn, gueshouse etc. below
tariff of INR 1000 exempt from service tax

Taxable service provided by a hotel, inn, guestskoetc where the declared
tariff is less than INR 1000 has been exempt froenthole of service tax.
Declared tariff has been defined to include chargesall amenities in the
accommodation unit, like furniture, air-conditioneefrigerators etc but does
not include discounts offered on published charges.

Representation by CA, CS or CWA before statutory athority liable to
service tax

Representation services provided before any stgtatathority by a practicing
Chartered Accountant or Cost Accountant or Comp@egretary which were
exempt from the payment of service tax are nowlkexaervices and liable to
service tax w.e.f 01/05/2011.

Pre-school coaching and training exempt from serveetax

The services of pre-school training or coachingany coaching or training
leading to a grant of certificate or diploma or g or any educational
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qualification which is recognised by law for then& being in force when
provided by a commercial coaching or training ceritas been exempt from
whole of service tax from 01/05/2011.

Abatement from service tax to services of restaurarand hotel

Service tax would be payable on 30% of the grossuamcharged for the
taxable service provided by a restaurant, having@ditioning and which has
license to serve alcoholic beverages

Service tax would be payable on 50% of the grossuammcharged for the
taxable service provided by a hotel, inn, guestskaetc in relation to provision
of accommodation for a continuous period of lesstthree months

Composition scheme for Life insurance Companies
W.e.f. from 01/05/2011 an option has been givea lite insurance company to
pay service tax either
e on the gross premium charged to a policy holdegrafieducting the
amount allocated for investment or savings on Webhlthe policy
holder, if such amount has been intimated to tHeybolder; or
1.5 % of the gross premium charged by the life iasce company to
the policy holder
The above two options will not be available whére éntire premium paid by
the policy holder to the life insurance compantoisards only risk cover in life
insurance.

Amendments to Export Rules

The taxable service provided by a restaurant hafandjty of air-conditioning
and has license to serve alcoholic beverages andmemodation services
provided by a hotel, inn, guest house etc, shatrdegted as export in case such
restaurant or hotel is situated outside India.

Amendment to Import Rules

The taxable service provided by a restaurant hafdandjty of air-conditioning
and has license to serve alcoholic beverages andnmemodation services
provided by a hotel, inn, guest house etc, shattdmted as received in India in
case the restaurant or hotel is situated in India.
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REGULATIONS GOVERNING
INVESTMENTS

RBI
FDI and FI1l related developments

Consolidated FDI Policy
The Government has announced First Foreign Direstestment (FDI)
consolidated policy on 1st April 2010 & decidedréview the same every six
months. The Government has announced third upaati#idn on 31st March,
2011 which is effective from April 1, 2011. The lfmhving major changes have
been announced in the said poilicy:
* Pricing Guidelines
In case of convertible instruments company will neave the option of
prescribing a conversion formula which would helpe trecipient
companies to obtain performance linked valuatiormweler, such
conversion price would be subject to minimum fatue worked out at
the time of issuances of such instruments in aeccare with FEMA/
SEBI Regulation i.e. Discounted Cash flow Methodsaluation for the
unlisted companies and valuation in terms of SEBDR) Regulations,
for the listed companies.
» Issue of Equity Shares against Non-cash considerati
In addition to conversion of External Commercialri®wing [ECB] /
lump-sum fee / royalty into equity shares / fullgngpulsorily and
mandatorily convertible preference shares, peronssias now been
granted to allow issue of equity shares to persesisient outside India,
in following cases, subject to specific conditionader the Government
Route:
o Import of capital goods / machinery / equipmentcl{iding
second hand machinery); and
0 Pre-operative / pre-incorporation expenses (inaggiayment of
rent etc.) — payments made directly to the Indiamgany by the
foreign investor.
* Removal of the condition or prior approval in caseof existing joint
ventures/ technical collaboration in the same field
Government approval through FIPB was required Ipeison resident
outside India having an existing joint venturesc¢hnology transfer /
trademark agreement in India, as on January 124,700 new proposal
in the same field for investment / technology tfang technology
collaboration / trademark agreement. This requirgmbas been
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removed. This would facilitate easy entry and cedphlwith fresh
investments and technology inflows into the counliryvill also reduce
Government intervention in doing business in India.

* Guidelines related to down-stream investments
The Government has now simplified and rationaliesl categories of
companies and now there is only two categoriestiagis one is
companies owned or controlled by foreign investdise other is
companies owned and controlled by Indian residents.

* Development of Seeds
In the agriculture and animal husbandry sector,%d DI under the
automatic route is allowed in the development aratipction of seeds
and planting material without complying with the demn controlled
conditions.

Annual reporting by Indian companies on foreign ligbilities and assets

Every Indian Company which has either received adenForeign Investment is
currently required to submit Part B to Form FC -RG@Part B”) detailing the

outstanding position of foreign direct investmentgrtfolio investments,

overseas direct investments (“ODI”), etc on Junee@6éry year. The RBI has
replaced the existing Part B with an Annual RetoinnForeign Liabilities and

Assets (“ARF”). This form is to be filed by July thSevery year.

The ARF proposes to capture more data as comparbe Part B and has been
introduced with an aim to align with internationadst practices. We have
summarized the key features of the ARF and thediffces with Part B

Sructural Changes

The ARF is divided into three sections. Sectiorett@ins to the identification
particulars which includes the credentials of tlhmmpany, the sector and
industry to which it belongs, paid-up capital areefreserves and surplus.

Section Il on Foreign Liabilities deals with invesnts by non-residents into
Indian companies under the FDI route as well as pbsfolio investment
scheme route, and other liabilities in the formFafancial Derivatives, Trade
credits, etc. The disclosure is to be now splib iimvestments where there is
10% or more equity participation and less than Hiwity participation. With
respect to portfolio and other investments, while éxisting Part B was silent
on the scope of investments covered by the ForsmARF clarifies that only
position with unrelated parties has to be reportéalvever, the circular does
not define the term ‘unrelated parties’.

The disclosure with respect to Equity and Otheri@apnder the FDI section is
now split into two:
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« Claims on Direct Investor — Represents investmdntsthe Indian
Company in the Direct Investor, also referred agnge investment

» Liabilities to Direct Investor — Represents Equuarticipation by the
Direct Investor

With respect to financial derivatives, the Indiaon@panies are now required to
disclose even the mark to market values. SectioonllForeign Assets pertains
to direct Investments made overseas under the @b¢nse as well as the
outstanding investments other than those made WbDéscheme. The changes
in this section are similar to the ones introdutedhe section on Foreign
Liabilities, including the bifurcation of Equity dnOther Capital, Split of

investments between enterprises where the Indianp@oy holds 10% or more
and less than 10%, etc. The ARF has also introdacekbtailed section on
Equity Capital, Free Reserves and Surplus of Ditagestment Enterprise

Abroad and Contingent Liabilities. These disclosuaee required to be made in
Foreign Currency. Additionally the ARF also reqgsitthe Indian Company to
provide details of its subsidiaries in India.

Methodology for valuation of foreign liabilities and foreign assets

The existing Part B does not specify any valuatimethodology to be adopted
for the purpose of disclosures. The ARF, howeveesqibes the following
valuation methodology:

* In case of listed companies, the share price orclib&ng date of the
reporting period should be used for valuation afigq

* In case of unlisted companies, the concept of OwmdE at Book Value
(“OFBV”) has been prescribed for valuation of egui@FBV has been
defined as the sum of paid up capital includingeshaemium, all types
of reserves identified as equity in the company&abce sheet and
cumulated reinvested earnings which would takecooant changes for
consumption of fixed capital.

» Debt securities are to be valued at market prid¢elevall other types of
debts viz., loan, trade credit, deposits, otheroasts payable /
receivable are to be valued at nominal value. Téreesponding end-
March/ end-December market price/exchange rate tsetused for the
valuation of outstanding investments.

Important Concepts and Definitions
The ARF has introduced the concept of residenceshmis to be used while

completing the Form. An enterprise is said to hawenter of economic interest
and to be a resident unit of a country (economittdey) when the enterprise is
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engaged in a significant amount of production addgpand/or services there or
when it owns land or buildings located there. Theegrise must maintain at
least one production establishment in the countrgt plan to operate the
establishment indefinitely or over a long periodiofe. While the details of the

country of the non-resident investor and the dinesestment enterprise is
required to be provided in Section Il as well axt®a I, the concept of

residence is relevant in the case of investmentintian companies abroad.
With respect to foreign investments into India, &RRF separately clarifies that,
if the investor is a company, then the countryhis tountry of incorporation.

This clarification is absent in the case of foreigiwvestments by Indian

enterprises. Apart from the above, the circularviges definition of certain

important terms used in the Form. We have listetiaoe key definitions as

detailed in the Circular:

General Definitions
Free Reserves and Surplus — Free Reserves andiSingd been defined to
include all unencumbered reserves. Free resenmddskxclude tax and other
provisions like provision for deferred taxation,xtaqualization reserve,
unutilized investment allowance and revaluatiorenes.

» Definitions specific to Direct Investments

o Direct Investment — Direct investment is a categary
international investment in which a resident entity one
economy (Direct Investor (“DI”)) acquires a lastimgerest in an
enterprise resident in another economy (Direct stiment
Enterprise (“DIE”)). It consists of two componentsz., Equity
capital and Other Capital.

o Equity Capital under Direct Investment — This haerbdefined
to covers Equity in branches and all shares (except-
participating preferred shares) in subsidiaries asdociates;
Contributions such as the provision of machinegndl &
buildings by a direct investor to a DIE by equitgrficipation;
Acquisition by a DIE of shares in its direct invasttermed as
Reserve investment (ie claims on DI).

0 Reverse Investment — If the reporting Indian comypaleo holds
the equity shares in its DI company abroad antsishare is less
than 10 per cent of equity capital of DI compaimgrt it is called
as reverse investment. Likewise, if the non-redidelE also
holds the equity shares in Indian reporting comp@ly and if
its share is less than 10 per cent of equity chpitaeporting
company, then it is called as reverse investment.

0 Other Capital under Direct Investment — Other @pfinter-
company debt transactions) component of direct siment
covers the outstanding liabilities or claims ansimlue to
borrowing and lending of funds, investment in debturities
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including non-participating preference shares, dradedits,
financial leasing, share application money, betwekrect
investors and DIEs and between two DIEs that stie@esame
Direct Investor.

» Definitions specific to Portfolio and other investnents

o Portfolio Investment — It has been defined to coegternal
claims by or liabilities to reporting Indian compain equity and
debt securities other than those included in direcestment.
Debt securities include long-term bonds and nosé®ert-term
money market instruments.

0 Other Investments — This is a residual category itidudes all
financial outstanding not considered as direct stvent or
portfolio investment such as trade credits, loartiser liabilities
and assets, long term and short term investments.

0 Long-term and Short-term Investments — Long-terrestment
is defined as investment with an original contratimaturity of
more than one year. Short-term investment incluc@sency,
investment payable on demand or with an originaltreztual
maturity of one year or less.

o Equity Securities — [Equity securities are instruteen
acknowledging the holders' claim to the residuabime of the
issuing enterprise after the claims of all creditbave been met.
These include ordinary shares, stocks, particigafireference
shares, depository receipts (ADRs/GDRs) denotingesship of
equity securities issued to non-residents, shargs/in mutual
funds & investment trusts, equity securities tha sold under
repurchase agreement, equity securities that alé soder
securities lending arrangement.

o Debt Securities — These include bonds and notesgynmarket
instruments.

0 Bonds and Notes — This category includes debt gm=umvith
original contractual maturities of more than onarygong-term).
It includes the long-term securities such as delsesf non-
participating preference shares, convertible bonmdsgotiable
certificates of deposit, perpetual bonds, colldised mortgage
obligations, dual currency, zero coupon and otherepd
discounted bonds, floating rate bonds and indekelinbonds.

0 Money Market Instruments — These short-term inséwnts
include treasury bills, commercial paper, bankexsteptances,
short-term negotiable certificates of deposit anarsterm notes
issued under note issuance facilities. It may beeddhat the
instruments that share the characteristics of momeyket
instruments but are issued with maturities of ntbesn one year
are to be classified as Bonds and Notes.
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* Financial Derivatives
o Financial derivatives are linked to a specific fingl instrument,
indicator, or commodity and through which specificancial
risks can be traded in the financial markets irirtbavn right.
Derivative instruments include futures, interestd aoross
currency swaps, forward rate agreements, forwarckidn
exchange contracts, credit derivatives and varigyses of
options.
» Contingent Liabilities
o Contingent liabilities are defined as obligatiohattarise from a
particular discrete event, which may or may not uocc
Contingent liabilities are further defined to ind& (i) explicit
contingent liabilities — arise from a legal or aawctual
arrangement (Loan & other payment guarantees, tcredi
guarantees, Contingent credit availability guarasiteexchange
rate guarantees, etc) and (ii) implicit continggabilities — do
not arise from a legal or contractual source, babgnized after
a condition or event is realized

Other requirements

In case of group companies, a consolidated retuovering all the
branches/offices in India is to be furnished Baéashkeet for the reporting year
of the entity is to be enclosed along with the metin case the balance sheet is
not audited, the information may be submitted basethe un-audited balance
sheet and the audited balance sheet is requirkd submitted in due course In
case there are major differences in the reporteedifred figures, a revised return
may be submitted along with a copy of the balarwets The time limit for
filing a revised return is, however, not prescrib@te amounts are to be
disclosed as on March 31 of the previous year, Deee 31 of the current year
and March 31 of the current year.

Foreign investments in India by SEBI registered FI§ in other securities

RBI has enhanced the Fll investment limit in listexh-convertible debentures /
bonds (with a residual maturity of five years amb\ge, and issued by Indian
companies in the infrastructure sector ( whererdstfucture’ is defined in

terms of the extant ECB guidelines) from USD 5idilto USD 25 billion.

With this, the total limit available to Flls for westment in listed non
convertible debentures / bonds would be USD 40ohillvith a sub limit of

USD 25 billion for investment in listed non-conublé debentures / bonds
issued by corporates in the infrastructure sector.
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Further, such investment by FlIs in listed non-camtible debentures / bonds
would have a minimum lock-in period of three ye&tswever, Flls are allowed
to trade amongst themselves during the lock-inogeri

It has also been decided to allow SEBI registeriésltb invest in unlisted non-
convertible debentures / bonds issued by corporatd®e infrastructure sector.
The same conditions as applicable to investmenttisted non-convertible
debentures would apply.

Other important recent developments

* RBI enhanced the period of realization and rep@nato India of the
amount representing the full export value of goodsoftware exported,
from six months to twelve months from the date apat. This
relaxation was from March 31, 2011 to Septembe2B8Q]1.

 Banks are required to obtain an unconditional,vooable standby
Letter of Credit (LC) or a guarantee from an in&ional bank of repute
situated outside India or a guarantee of an AD @ate— | bank in India
( if such a guarantee is issued against the coujearantee of an
international bank of repute situated outside Ipditor an advance
remittance exceeding USD 100,000 or its equival&Bl has now
liberalized the above limit of USD 100,000 to U300,000.

e Custodian banks have been allowed to issue Irrdlec®ayment
Commitments (IPCs) in favour of the Stock Exchange€learing
Corporations of the Stock Exchanges, on behalheirtFll clients for
purchase of shares under the PIS.
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SEBI

Listing Agreement for Securitized Debt Instruments

Securities Exchange Board of India (SEBI) (Publifero and Listing of
Securitised Debt Instruments) Regulations, 2008vigeal for issuance and
listing of securitised debt instruments by a sdepiarpose distinct entity
(SPDE). Securitisation involves pooling of finan@asets and the issuance of
securities that are re-paid from the cash flowsegsied by these assets. Draft
listing agreement for securitized debt instrumefids public comments/
suggestions was issued by SEBI in the month of le@et@010. SEBI came out
with the final listing agreement for securitizedotdenstruments on March 16,
2011, which would help improve the secondary matieiidity for such
instruments.

The listing agreement provides for disclosure obldevel, tranche level and
select loan level information. The listing agreetmenomes into force with
immediate effect for all securitised debt instrutsess defined under regulation
2(1)(s) of the Securities and Exchange Board ofdfBublic Offer and Listing
of Securitised Debt Instruments) Regulations, 2@@&king listing on the stock
exchange. Common assets for securitisation incluedit cards, mortgages,
auto and consumer loans, student loans, corpoedie dxport receivable and
offshore remittances.

Discontinuance of Reporting on Short Positions of DIs by Flis

Flls have been submitting weekly reports of infotiora pertaining to securities
lent to entities abroad i.e. report of securityeypsitions of the quantity lent to
entities other than in the Indian Securities Markgt them, i.e. where the
Overseas Derivative Instruments (ODIs) are isswddeh has the effect of a
short sale in the Indian security/ synthetic sh@tBI has, after reviewing such
reports, decided that the Flls are no longer reguio file these reports as there
were no outstanding short positions as on Marcl2041].

FII Investment in corporate bonds infra long term category
* Increase in overall limits: The existing limit of USD 5 billion for

investment by foreign Institutional investors (fflils corporate bonds issued
by companies in the infrastructure sector with sideal maturity of over
five years has been increased by an additional 6iUSD 20 billion taking
the total limit to USD 25 billion. These investmerre now permissible in
unlisted instruments.
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* Investments in unlisted bonds:Flls shall now be eligible to invest in
unlisted bonds issued by companies in the infresira sector that are
generally organised in the form of special purposgcles.

» Lock-in period for investments subject to inter Fll trading: Investments
in such bonds shall have a minimum lock-in peribthoee years. However,
during the lock-in period, FlIs will be allowed tade amongst themselves.
During the lock-in period, the investments cannotvever, be sold to
domestic investors.

 Manner of allocation: Fll/sub-accounts can now avail of these limits
without obtaining SEBI approval till the overall IFhvestments reaches
90% (ninety percent) i.e. USD 22.5 billion. Afterhish the process
mentioned in circular dated November 26, 2010 sbhall initiated for
allocation of remaining limits.

» Special window at exchangesTo facilitate to the FlIs during the lock-in
period as mentioned above, a special trading windowFlIs will be
provided by Exchanges on the same lines as isadlailfor equities in
companies where the overall FIl investment hashedd¢he maximum limit.
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ACCOUNTS, AUDIT & INVESTMENT
ACCOUNTS AND AUDIT

Filing of Balance sheet and Profit and Loss a/c irXRBL (eXtensible
Business Reporting Language) mode vide General Cutar No. 09/2011
17/70/2011 - CL.V
It has been decided by the Ministry of Corporatéaité to mandate following
class of companies to file balance sheets andtpaofi loss account for the
financial year 2010-11 onwards by using XBRL taxoyc
* All listed companies in India and their subsidiarieicluding overseas
subsidiaries
* All companies having a paid up capital of Rs. 5rerand above or a
Turnover of Rs. 100 crore or above
All companies falling in above phase are permittedile upto 30-09-2011
without any additional filing fee.
The Frequently Asked Questions (FAQs) about XBRtehaeen framed by the
Ministry and they are being annexed as Annexureth whis circular for the
information and easy understanding of the stakefslcdbn website of the
Ministry atwww.mca.gov.in

Revision of Schedule VI of the Companies Act, 1956

The Ministry of Corporate Affairs has issued redis8chedule VI, which
prescribes the format of financial statements aisdl@sure requirements for
corporate entities.

Schedule VI of the Companies Act, 1956, prescrithesformat of financial
statements and disclosure requirements for compomattities in India.
Considering the economic and regulatory change$ tlaae taken place
globally, and being an old Act (1956), Schedulehdtl completely outlived its
utility. Therefore, it is essential to harmonizedasynchronize the general
disclosure requirements under Schedule VI with ¢h@sescribed in the
Accounting Standards.

Revised Schedule VI has been framed as per théngxison-converged Indian
Accounting Standards notified under the Companfesdunting Standards),
Rules, 2006This will apply to all the companies uniformly for the financial
statements to be prepared for the financial year acamencing on or after
1.4.2011.
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Comparison between Old Schedule VI & Revised Scleeddl as per
Companies Act:

Sr. Particulars Old Schedule VI Revised Schedule VI

No.

1 Rounding off | Turnover of less than Rs. 10PTurnover of less than Rs.
of Figures Crs - R/off to the nearest 100 Crs - R/off to the
appearing in | Hundreds, thousands or nearest Hundreds,
financial decimal thereof thousands, lakhs or millions
statement or decimal thereof

Turnover of Rs. 100 Crs or | Turnover of Rs. 100 Crs or
more but less than Rs. 500 | more - R/off to the nearest
Crs - R/off to the nearest lakhs, millions or crores, or
Hundreds, thousands, lakhs |adecimal thereof

millions or decimal thereof

Turnover of Rs. 500 Crs

or more - R/off to the nearest

Hundreds, thousands, lakhs

millions or crores, or decima

thereof

2 Net Working | Current assets & Liabilities | Assets & Liabilities are to

Capital are shown together under be bifurcated in to current §
application of funds. The net| Non-current and to be
working capital appears on | shown separately. Hence,
balance sheet. net working capital will not
be appearing in Balance
sheet.

3 Fixed Assets | There was no bifurcation | Fixed assets to be shown
required in to tangible & under non-current assets a
intangible assets. it has to be bifurcated in to

Tangible & intangible
assets.

4 Borrowings Short term & long term Long term borrowings to be

borrowings are grouped

together under the head Loanliabilities and short term

funds sub-head Secured /
Unsecured

shown under non-current

borrowings to be shown
under current liabilities with
separate disclosure of

secured / unsecured loans,

h

Period and amount of

balance sheet date in
repayment of loans and

continuing default as on the

n
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interest to be separately
specified

D

"4

5 Finance lease Finance lease obligations arg Finance lease obligations
obligation included in current liabilities | are to be grouped under th

head non-current liabilities

6 Deposits Lease deposits are part of | Lease deposits to be

loans & advances disclosed as long term loans
& advances under the head
non-current assets

7 Investments Both current & non-current| Current and non-current

investments to be disclosed | investments are to be

under the head investments | discosed separately under
current assets & non-current
assets respectively.

8 Loans & Loans & Advance are Loans & Advances to be
Advances disclosed alongwith current | broken up in long term &

assets short term and to be
disclosed under non-current
& current assets
respectively.

Loans & Advance to Loans & Advance from

subsidiaries & others to be | related parties & others to

disclosed separately. be disclosed separately.

9 Deffered Tax | Deferred Tax assets / Deferred Tax assets/
Assets / liabilities to be disclosed liabilities to be disclosed
Liabilities separately under non-current assets /

liabilities as the case may he

10 Cash & Bank | Bank balance to be bifurcatedBank balances in relation tp
Balances in scheduled banks & others| ermarked balances, held as

margin money against
borrowings, deposits with
more than 12 months
maturity, each of these to be
shown separately.

11 Profit & Loss | P&L debit balance to be Debit balance of Profit and

(Dr Balance)

shown under the head

Miscellaneous expenditure &

losses.

Loss Account to be shown
as negative figure under th
head Surplus. Therefore,
reserve & surplus balance
can be negative.

1%
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=

of

12 Sundry Creditors to be broken up in| It is named as Trade
Creditors to micro & small suppliers | payables and there is no
and other creditors. mention of micro & small
enterprise disclosure
13 Other current| No specific mention for Current maturities of long
liabilities separate disclosure of Currepterm debt to be disclosed
maturities of long term debt | under other current
liabilities.
No specific mention for Current maturities of
separate disclosure of Currenfinance lease obligation to
maturities of finance lease | be disclosed.
obligation
14 Separate line | any item under which any item of income /
item expense exceeds one per cergxpense which exceeds on
Disclosure of the total revenue of the | per cent of the revenue frof
criteria company or Rs. 5,000 operations or Rs. 1,00,000
whichever is higher; shall be| whichever is higher; to be
disclosed separately disclosed separately
15 Expense Function wise & nature wise| Expenses in Statement g
classification Profit and Loss to be
classified based on nature
expenses
16 Finance Cost| Finance cost to be classified=inance cost shall be
in fixed loans & other loans | classified as interest
expense, other borrowing
costs & Gain / Loss on
foreign currency transactio
& translation.
17 Foreign Gain / Loss on foreign Gain / Loss on foreign
exchange gain currency transaction to be | currency transaction to be
/ loss shown under finance cost | separated into finance cost|
and other expenses
18 Purchases The purchase made and thé&oods traded in by the

opening & closing stock,
giving break up in respect of
each class of goods traded i
by the company and
indicating the quantities

company to be disclosed in

broad heads in notes.
nDisclosure of quantitative

details of goods is diluted.

thereof.
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DISCLAIMER AND STATUTORY
NOTICE

This e-publication is published by Nanubhai Desai @o, Chartered
Accountants, Mumbai, India, solely for the purposésproviding necessary
information to its clients and/or professional @mts. This publication
summarises the important statutory and regulatemeldpments. Whilst every
care has been taken in the preparation of thisigatldn, it may contain
inadvertent errors for which we shall not be helsponsible. It must be stressed
that the information and/or authoritative conclasio provided in this
publication are liable to change either through rdneent to the
law/regulations or through different interpretatioy the authorities or for any
other reason whatsoever. The information giverhia publication provides a
bird’s eye view on the recent important select #tgwments and should not be
relied solely for the purpose of economic or finahadecision. Each such
decision would call for specific reference of thelewant statutes and
consultation of an expert.

This e-publication should not be used or reliedrupyg any third party and it
shall not confer any rights or remedies upon armh ferson. This document is
a proprietary & copyrighted material created anthpited by Nanubhai Desai
& Co and it should not be reproduced or circulatedether in whole or in part,
without our prior written consent. Nanubhai Desai@ shall grant such
consent at its sole discretion, upon such conditia® the circumstances may
warrant. For the avoidance of doubt, we do asseriecship rights to this
publication vis-a-vis any third party. Any unautis@d use, copy or
dissemination of the contents of this documentlead to imitation or piracy of
the proprietary material contained in this pubimat

This publication is not intended for advertisementd/or for solicitation of
work.
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